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UN & CoE

15 January - European Court of Human Rights (ECtHR) rules in Eweida and Others v. United Kingdom that it is unlawful
to prohibit wearing a religious symbol at work where it poses no health and safety hazard and to refuse services -
including in the exercise of public authority - to homosexual couples on grounds of religious beliefs

29 January - European Committee of Social Rights finds 22 states in breach of the prohibition of discrimination

in employment (Article 1.2 of the European Social Charter, ESC) and 12 states in violation of the right to equal
opportunities and equal treatment in matters of employment and occupation without discrimination on grounds of sex
(Article 20)

12 February - ECtHR rules in Vojnity v. Hungary that the complete removal of a father’s access rights on the grounds
that his religious convictions were detrimental to his son’s upbringing, without any evidence that those practices
exposed his son to a risk of actual harm, amounts to a violation of the prohibition of discrimination (Article 14 of the
European Convention on Human Rights, ECHR), read in conjunction with the right to respect for private and family life
(Article 8)

19 February - In X and Others v. Austria, the ECtHR finds that not allowing same-sex partners to adopt their partner’s
child is discriminatory when national law allows unmarried different-sex partners to do so

1 March - United Nations Committee on the Elimination of Discrimination Against Women (CEDAW) issues observations
on Austria, Cyprus, Greece and Hungary

15 March - Parliamentary Assembly of the Council of Europe (PACE) Committee on Equality and Non-discrimination
issues a report on discrimination on the grounds of sexual orientation and gender identity

24 April - PACE issues a resolution on safeguarding human rights in relation to religion and belief, and protecting
religious communities from violence

26 June - PACE adopts resolution 1945 (2013) Putting an end to coerced sterilisations and castrations, as it considers
that these acts constitute grave violations of human rights

10 July - Committee of Ministers of the Council of Europe adopts a recommendation on gender equality and media

26 July - CEDAW issues observations on the United Kingdom

4 September - Council of Europe Commissioner for Human Rights intervenes on his own initiative in Valentin
Campeanu v. Romania concerning access to justice for persons with disabilities

13 September 2013 - UN Committee on the Rights of Persons with Disabilities issues Concluding observations on Austria

16 October - Committee of Ministers of the Council of Europe issues a recommendation on ensuring full inclusion of
children and young persons with disabilities into society

7 November - ECtHR rules in Vallianatos and Others v. Greece that by excluding same-sex couples living in Greece from
registering a civil union, without giving any convincing and weighty reasons capable of justifying the exclusion, the
Greek State violates rights protected by the prohibition of discrimination (Article 14) in conjunction with the right to

respect for private and family life (Article 8) of the ECHR

7 November - In E.B. and Others v. Austria, the ECtHR rules that Austria discriminated against four gay men when it
refused to delete from their criminal record convictions under its discriminatory age of consent law

6 December - European Committee of Social Rights finds eight EU Member States in breach of the rights of elderly
persons (Article 23 of the ESC) on the grounds that they failed to have sufficiently comprehensive legislation
prohibiting discrimination on the ground of age

11 December - Committee of Ministers of the Council of Europe issues a recommendation on ensuring full, equal and
effective participation of persons with disabilities in culture, sports, tourism and leisure activities




EU

11 April - In HK Danmark, acting on behalf of Jette Ring v. Dansk Almennyttigt Boligselskab DAB and HK Danmark
acting on behalf of di Lone Skouboe Werge v. Pro Display A/S16, the CJEU interprets and clarifies the concept of
disability under the Employment Equality Directive in line with Article 1 of the United Nations Convention on the Rights
of Persons with Disabilities (CRPD)

16 April - European Commission issues a proposal on disclosure of non-financial and diversity information by certain
large companies and groups

16 April - European Parliament adopts a Resolution on transposition and application of Council Directive 2004/113/EC
implementing the principle of equal treatment between men and women

24 April - European Commission issues a proposal on promoting free movement of citizens and businesses by
simplifying the acceptance of certain public documents in the EU

25 April - CJEU rules in Asociatia ACCEPT v. Consiliul National pentru Combaterea Discrimindrii that homophobic
statements by a shareholder of a football club may put a burden on the club to prove that it does not have
a discriminatory employment policy

30 May - European Commission refers Slovakia to the CJEU for not paying disability benefits to severely disabled
persons living in other EU Member States, as well as in Iceland, Liechtenstein, Norway and Switzerland

24 June - Council of the European Union issues guidelines to promote and protect the enjoyment of all human rights
by LGBT and intersex persons in the foreign policy of the EU

4 July - European Parliament adopts a resolution on the impact of the crisis on access to care for vulnerable groups

4 July - CJEU rules in Commission v. Italy that Italy failed to fulfil its obligations under the Employment Equality
Directive by not implementing Article 5 on the duty to provide for reasonable accommodation of persons with
disabilities

11 September - European Parliament issues a resolution on endangered languages and linguistic diversity in the
European Union

26 September - CJEU rules in HK Danmark v. Experian A/S that the practice of age-related contribution levels in
an occupational pension scheme could be objectively justified, but national courts have to decide if they are an
appropriate and necessary measure to achieve the legitimate aim

26 September - CJEU rules in Dansk Jurist-og @konomforbund v. Indenrigs-og Sundhedsministeriet that Article 6 (2) of
the Employment Equality Directive is applicable only to retirement or invalidity benefits under an occupational social
security scheme. It also rules that Articles 2 and 6 (1) of the directive must be interpreted as precluding a national
provision under which a civil servant who has reached the age at which he is able to receive a retirement pension

is denied, solely for that reason, entitlement to availability pay intended for civil servants dismissed on grounds of
redundancy

7 November - CJEU rules that lesbian, gay, bisexual and transgender (LGBT) persons may be perceived as a particular
social group for the purpose of the Qualification Directive, making them eligible for asylum in the EU if punishment for
homosexual acts is applied in their home countries

10 December - European Parliament adopts the EU financial package on rights and equality for 2014-2020

11 December - European Parliament adopts a resolution on women with disabilities, focusing on the discrimination
generated by the intersection of gender and disability

12 December - CJEU rules in Frédéric Hay v. Crédit agricole mutuel de Charente-Maritime et des Deux-Sévres
that employees entering into a civil partnership with a same-sex partner in a Member State where homosexual
marriage is not possible must be granted the same benefits as those granted to their colleagues upon marriage

17 December - European Parliament adopts general provisions on the European Regional Development Fund,
the European Social Fund and the Cohesion Fund
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The EU benefits from a solid legal framework with which to counter discrimination, especially on grounds of
racial or ethnic origin. The European Commission’s proposal for a Horizontal Directive, designed to provide
comprehensive protection against discrimination on all grounds equally, remains stalled. Discrimination often
excludes those affected, erecting barriers that prevent some from participating in society on an equal and
non-discriminatory footing. FRA survey results have shown, for example, that many lesbian, gay, bisexual and
transgender (LGBT) persons fear holding hands with a partner in public; one in five Jews face discrimination

or harassment; and women in the EU regularly experience harassment at work. EU Member States and EU
institutions recognise that barriers to full participation exist. Some are adopting measures to tackle the issue,
also drawing on EU funds to address discrimination and unequal treatment.

5.1  EU legislation on equal
treatment between
persons stalls

The EU enjoys a solid legal framework with which to combat
discrimination,’ but the principle of equal treatment does not
yet cover European society in all its diversity.? To rectify this,
the European Commission proposed, in 2008, a directive on
implementing the principle of equal treatment between per-
sons irrespective of religion or belief, disability, age or sexual
orientation, known as the Horizontal Directive3 Five years
have passed since this proposal was made, with little pro-
gress to report in the intervening period. The year 2013 was
no different. The Council of the European Union continued to
examine the proposal in the framework of the Working Party
on Social Questions. The Council says “there is still a need for
further work on the proposal”,4 although work done under
the Irish Presidency clarified the scope of the proposal in
the fields of education and social protection, and elaborated
some of its provisions.s

The European Commission is also continuing to work on
the European Accessibility Act. The initiative was originally
intended for adoption in September 2012.¢ Preparatory work
continued in 2013 for the act, which aims at improving access
for persons with disabilities and elderly persons to the market

Key developments in the area of
equality and non-discrimination

The legislative package for the EU Structural Funds is
adopted. It includes thematic ex ante conditionality on
Roma inclusion and general ex ante conditionality on
Member States” administrative capacity for the
implementation and application of Union
anti-discrimination law and policy.

The new EU programme for Rights, Equality and
Citizenship was adopted in December 2013 for the
period 2014-2020. The programme will promote
fundamental rights, combating all forms of
discrimination and fighting racism. It will also continue
to provide funding for Roma inclusion.

Discussions on the proposed Horizontal Directive
continue to stall.

The European Accessibility Act, covering access to
goods and services for persons with disabilities and
elderly persons, is still under preparation.

The European Parliament’s Committee on Civil Liberties,
Justice and Home Affairs (LIBE Committee) argues that
the EU lacks a comprehensive policy to protect fully the
fundamental rights of LGBT and intersex persons.
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in goods and services. It intends to harmonise acces-
sibility requirements across the EU Member States.

Civil society organisations continued to engage closely
in developing the Accessibility Act. In January, the
European Disability Forum published a position paper
calling for a wider legal basis for the act, which takes
into account the potential benefits for social inclusion
and equality of viewing persons with disabilities as con-
sumers.” There were several consultations with stake-
holders, including users and industry. Contributions
were received from EU-level non-governmental organi-
sations (NGOs) and industry organisations.

A coalition of organisations acting on behalf of the
railway sector and passengers also issued a joint
statement highlighting the relevance of EU funding
for projects enhancing transport accessibility® (for
more information on the role of EU funding in coun-
tering discrimination, see Section 5.5) The Accessibility
Act is included in the European Commission’s
work programme for 2014, with March 2014 as
a target adoption date.®

The EU lacks a comprehensive policy to protect fully
the fundamental rights of lesbian, gay, bisexual,
transgender and intersex (LBGTI) persons, the European
Parliament’s Committee on Civil Liberties, Justice and
Home Affairs (LIBE) argues. The LIBE Committee called
on the European Commission, EU Member States and
relevant agencies to work jointly on a comprehensive
policy to protect fully the fundamental rights of LGBTI
persons, the so-called EU Roadmap against homophobia
and discrimination on grounds of sexual orientation and
gender identity. Ministers of 11 EU Member States
also signed a joint statement on the occasion of the
2013 international day against homophobia, calling for
a comprehensive EU-wide approach to LGBT issues.

According to the European Commission, adopting
atargeted approach would be more efficient than devel-
oping a comprehensive approach in the fight against
homophobia. Fully implementing the Employment
Equality Directive and the Victims’ Directive, as well as
adopting the Horizontal Directive, would offer legal pro-
tection against homophobic and transphobic discrimi-
nation, the Commission argues. In terms of concrete
action, following the publication of the FRA survey on
LGBT discrimination, the European Commission brought
together 14 interested Member States to discuss and
exchange existing best practices in those areas the
survey identified as displaying the greatest problems.

A significant step in strengthening protection against
discrimination on the grounds of disability was taken
in jurisprudence relating to the Employment Equality
Directive. In HK Danmark, acting on behalf of Jette
Ring v. Dansk Almennyttigt Boligselskab DAB and
HK Danmark acting on behalf of di Lone Skouboe

Werge v. Pro Display A/S, the Court of Justice of the
European Union (CJEU) updated its interpretation of
the concept of disability as a limitation, which results
in particular from physical, mental or psychological
impairments that, in interaction with various barriers,
may hinder the full and effective participation of the
person concerned in professional life on an equal basis
with other workers.™

FRA ACTIVITY

Assessing equality and
non-discrimination in the European
Union: a patchwork of standards

The European Commission requested that FRA
provide an opinion on the situation of equality in
the EU 10 years on from initial implementation of
the equality directives. The Commission, under
Article 17 of the Racial Equality Directive, is re-
quired to report to the European Parliament and
the Council on the implementation of both the Ra-
cial Equality Directive and the Employment Equal-
ity Directive, taking into account FRA's views.

Published in October, the FRA opinion argues that
people continue to face discrimination in their
daily lives, despite considerable progress nation-
ally and EU-wide in policies and laws beyond the
area of employment.

The opinion also shows that, although the
EU made no discernible progress on adopting the
Horizontal Directive on non-discrimination, this
did not, however, prevent national systems from
broadening the scope of their protection. A num-
ber of Member States adopted legal measures to
extend protection across a range of grounds,
leading to a patchwork of standards across the EU.

Another important aspect of equality and non-
discrimination is the awareness people have of
their rights. A large body of FRA evidence shows
that people lack rights awareness. The opinion
therefore emphasises the need for national and
local authorities to intensify rights awareness ac-
tivities. These should bring EU antidiscrimination
legislation to the public’s attention and focus on
targeting persons most at risk of discrimination.

The opinion also argues that Member States
should ease access to justice to ensure equality in
practice, by broadening the mandate of equality
bodies to deal with complaints where this is not
already the case. In addition, the rules should be
relaxed to enable civil society organisations to
take cases forward on behalf of those who have
been discriminated against.

For more information, see FRA (2013), Opinion of the European
Union Agency for Fundamental Rights on the situation of equality
in the European Union 10 years on from initial implementation of

the equality directives, available at: http://fra.europa.eu/sites/
default/files/fra-2013-opinion-eu-equality-directives_en.pdf


http://fra.europa.eu/sites/default/files/fra-2013-opinion-eu-equality-directives_en.pdf
http://fra.europa.eu/sites/default/files/fra-2013-opinion-eu-equality-directives_en.pdf

By aligning the Employment Equality Directive with
Article 1 of the United Nations Convention on the Rights
of Persons with Disabilities (CRPD), the CJEU distanced
itself from its previous jurisprudence, which relied on
a medical approach to disability.” It adopted instead
a social model approach that more closely mirrors that
of the CRPD. Moreover, the decision exemplifies the
move within the CJEU to interpret existing EU law in line
with the Union’s international legal obligations.

5.2 Discrimination
on all grounds persists
in the EU

The Horizontal Directive’s lack of progress makes it clear

that policy makers are failing to acknowledge fully the

extent and gravity of discrimination in the EU. FRA

evidence and national human rights bodies’ data tes-

tify to persistent and widespread discrimination. (See
» Chapter 6 on racism, xenophobia and related intolerance
» and Chapter 7 on discrimination against Roma.)

The FRA survey on minorities and discrimination™
confirms that migrants and members of minority groups
regularly face discrimination. The findings show that
in the 12 months preceding the survey half the Roma
respondents suffered discrimination because they are
Roma. Sub-Saharan Africans (41 %) experienced the
second-highest rate of overall discrimination, and a third
of North Africans report being discriminated against.
Eightin 10 of those who experienced discrimination did
not report their most recent experience to any organisa-
tion, mainly because they believed that nothing would
happen even if they were to report the incident.

“The EU was founded after Europe [...] lived through the
atrocities during World War Il. All of us have a duty in
ensuring that no one is discriminated against, or being
subject to violence because of their ethnicity, religious
beliefs, gender or sexual orientation. Too few are standing
up against intolerance today. We need political leaders who
do not flirt with populism and xenophobia.”

Cecilia Malmstrém, ‘Crimes against the foundation of society’, 12 Novem-
ber 2013, available at: http://blogs.ec.europa.eu/malmstrom/

Jewish persons in the EU still experience discrimination
on various grounds, as FRA's survey on antisemitism
» shows (see Chapter 6 on racism, xenophobia and related
intolerance). Over one third of Jewish persons expe-
rienced discrimination in the 12 months preceding the
survey, whether on the grounds of their ethnic back-
ground, gender, sexual orientation, age, religion or
belief, disability or any other reason. About one in five
respondents felt they were discriminated against or
harassed on the grounds of their religion or beliefs.
In addition, about one in 10 respondents indicated
that they felt discriminated against or harassed on

Equality and non-discrimination

the grounds of both ethnicity and religion, which is
the most common combination of grounds. The most
common settings where discrimination was felt were
the workplace and when looking for work.

About two thirds of those who experienced physical
violence or threats of violence did not report the most
serious incident to the police or to any other organi-
sation. Of those who said that they felt discriminated
against in the 12 months before the survey because
they were Jewish, more than eight in 10 did not report
the most serious incident to any organisation. The main
reason for not reporting was a lack of confidence that
reporting the incident would improve the situation.

Women in the EU also regularly face sexual harassment
at work, as the findings of FRA’s survey on violence
against women show (for more information on this

» survey, see Chapter 9 on rights of crime victims). Of

those women who have experienced sexual harass-
ment at least once since the age of 15, 32 % indicated
a colleague, a boss or a customer as the perpetrator(s).
This shows the need for employers’ organisations and
trade unions to promote awareness of sexual harass-
ment at work. Under-reporting is again a characteristic
of the experience of discrimination, with only 13 % of
women reporting to police the most serious incident
of non-partner violence.

Despite low reporting levels, evidence from equality
bodies and research institutes can give an idea of
the prevalence of given types of discrimination.
Evidence from Belgium,s Bulgaria,® Croatia,” France,®
Germany,” Greece,* Italy,> Ireland>> and Sweden?
shows that ethnic and/or racial discrimination was
the most frequently reported type in 2012, particu-
larly in the area of employment. In Germany, research
conducted by experts on migration and integration?
shows that visible minorities such as persons with
a Turkish migrant background and persons of African,
Asian or Latin American origin, as well as Muslims,
are especially vulnerable to discrimination on the
labour market, at public offices and authorities or
while seeking accommodation.

Relatively high levels of discrimination on the ground
of age were identified in Belgium,? Denmark?¢ and
France.”” Age and disability were the most com-
monly reported grounds of discrimination in the Czech
Republic.?® Equality bodies in Poland? ranked dis-
ability and gender discrimination as the most frequent
grounds of discrimination.

Most complaints reported to the equality body in
Estonia related to discrimination on the ground of sex3°
In addition, discrimination against pregnant women
and parents is considered direct discrimination on the
grounds of sex in Estonia3' Evidence of discrimination
against pregnant women on the labour market was
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FRA ACTIVITY

Highlighting discrimination and hate crime against lesbian, gay, bisexual and
transgender (LGBT) persons

Recognising the lack of robust and comparable data on respect for, protection of and fulfilment of the fundamental
rights of LGBT persons, in 2010 the European Commission, following calls from the European Parliament, asked FRA
to collect comparable survey data on hate crime and discrimination against LGBT persons in all EU Member States.
In response, FRA developed the EU survey of discrimination against and victimisation of lesbian, gay, bisexual and
transgender persons (EU LGBT survey).

The online survey of over 93,000 LGBT people across the EU reveals widespread bullying and harassment that start
early onin school and carry over into work, housing, social services and access to other goods and services. Without
proper intervention, such behaviour may turn into hate crime. About 80 % of the respondents recalled negative
comments or bullying at school and close to 50 % said they had felt personally discriminated against or harassed
because of being LGBT.

The results show that LGBT persons in the EU suffer from not being able to be themselves at school, at work or in
public. Many, therefore, cover up their identity, guarding their actions and living in isolation and even fear. Others,
choosing to act as themselves, may experience discrimination and even violence. Member States differ in how LGBT
persons perceive and experience violence, harassment and discrimination. This also holds for the perception of wide-
spread negative attitudes towards LGBT persons, and whether LGBT persons avoid certain locations or behaviours for
fear of being assaulted, threatened or harassed because of being LGBT. The survey’s headline findings are:

- Almost half (47 %) of the respondents said that they felt personally discriminated against or harassed on the
grounds of sexual orientation in the year preceding the survey.

- Over 80 % of respondents in every Member State recall negative comments or bullying of LGBT youth at school.

- Two thirds (67 %) of all respondents said they often or always hid or disguised that they were LGBT during their
schooling before the age of 18.

- Two thirds of respondents across all Member States are scared of holding hands in public with a same-sex partner.
For gay and bisexual male respondents, this figure reached 74 % and 78 %, respectively.

- One in five of those respondents who were employed and/or looking for a job in the 12 months preceding the
survey felt discriminated against in these situations in the past year. This figure rises to one in three for transgen-
der respondents.

- Of those respondents who had a paid job during the past five years, nearly half (43 %) experienced negative com-
ments or conduct at work because of being LGBT. More than half (55 %) of transgender respondents had experi-
enced such hostility and one in five (18 %) said this behaviour happened often or always.

- Of the respondents who had visited a café, restaurant, bar or nightclub in the year preceding the survey, one in
five (18 %) felt personally discriminated against at that location because of being LGBT.

- A quarter (26 %) of all EU LGBT survey respondents had been attacked or threatened with violence in the previous
five years.

- About three in 10 of all transgender respondents said they were victims of violence or threats of violence more
than three times in the past year.

- A majority of respondents who had experienced violence (59 %) in the past year said that the last attack or threat
of violence happened partly or entirely because they were perceived to be LGBT.

- Fewer than one in five (17 %) reported the most recent incident of hate-motivated violence to the police.
- More than four in five respondents said that casual jokes about LGBT persons in everyday life were widespread.

- Almost half of the respondents believe that offensive language about LGBT persons by politicians was widespread
in the Member State where they live.

For more information, see FRA (2013), EU LGBT survey - European Union lesbian, gay, bisexual and transgender survey: Results at a glance, available at:
http://fra.europa.eu/sites/default/files/eu-Igbt-survey-results-at-a-glance_en.pdf; data available through data explorer tool at: http.//fra.europa.eu/DVS/
DVT/Igbt.php

identified in research conducted by the Equal Treatment
Commission in the Netherlands3* and the Equality
Ombudsman in Sweden 33

Rulings by the European Court of Human Rights (ECtHR)
in 2013 also emphasise the reality of discrimination in

the EU. In January, the ECtHR handed down judgments
relating to the expression of religious belief in the work-
place and discrimination. In Eweida and Others v. the
United Kingdom,3* the issue related to wearing visible
symbols of religion at the workplace. The case related
to four applicants.


http://fra.europa.eu/sites/default/files/eu-lgbt-survey-results-at-a-glance_en.pdf
http://fra.europa.eu/DVS/DVT/lgbt.php
http://fra.europa.eu/DVS/DVT/lgbt.php

Concerning the first applicant, the court held that the
plaintiff’s right to manifest her religious beliefs by vis-
ibly wearing a cross at work had been infringed by her
employer, as there was no evidence that the wearing
of the small cross would encroach on the interests of
others. Concerning the second applicant, the court ruled
that there had been no violation of the right to freedom
of religion, as forbidding the visible wearing of a cross
was justified for health and safety reasons for those
working on hospital wards.

With respect to the third and fourth applicants, the
issue related to the conflict between a person’s reli-
gious beliefs and their refusal to provide a service to
someone because of their sexual orientation. Here, the
ECtHR ruled that the right to manifest religious beliefs
cannot be to the detriment of other groups, particularly
if it results in discrimination. The plaintiffs” employers
had equal opportunity policies in place that required
employees to act in @ way that did not discriminate
against others. The court ruled that, even though the
right to manifest religious belief at work is protected,
that right must be balanced against the rights of others.

In November, the ECtHR ruled in Vallianatos and Others
v. Greece3s that by excluding same-sex couples living
in Greece from registering a civil union - a legal form
of partnership available to opposite-sex couples - the
Greek State violated rights protected by the prohibition
of discrimination (Article 14) in conjunction with the
right to respect for private and family life (Article 8)
of the European Convention on Human Rights (ECHR).

At the end of 2013, the court had pending six conjoined
cases regarding the refusal of the Italian authorities to
register homosexual marriages contracted abroad and
the inability of same-sex couples to contract marriage
or any other type of civil union in Italy3¢

S. A. S. v. France,* another pending case, relates to
a complaint made by a practising Muslim woman who
argued that, by forbidding her to wear a full-face veil
in public, her employers had breached ECHR articles on
the prohibition of torture and inhuman and degrading
treatment (Article 3); the right to respect for private and
family life (Article 8); freedom of thought, conscience and
religion (Article 9); freedom of expression (Article 10);
freedom of assembly and association (Article 11); and
the prohibition of discrimination (Article 14).

Case law at the national level also dealt with the issue
of discrimination; a number of rulings clarified an
important Racial Equality Directive concept on genuine
and determining occupational requirements.3® These
requirements allow for differences in treatment based
on a characteristic related to racial or ethnic origin,
which do not constitute discrimination by reason of
the nature of the particular occupational activities
concerned or of the context in which they are carried

Equality and non-discrimination

out. As in the case of other such specific measures,
genuine and determining occupational requirements
are subject to the requirements of objectivity, legiti-
macy and proportionality.

The Labour Court in Belgium, for example, ruled
in January that a general requirement made by an
employer for employees not to wear religious symbols
does not constitute a genuine occupational requirement
as defined by the Anti-Discrimination Act3?

In Germany, the Federal Labour Court decided in a case
where the complainant challenged his dismissal after
his employer had learned that he was infected with HIV.
The court ruled that dismissal solely on the grounds
of HIV infection violates the General Equal Treatment
Act. The court reasoned that HIV must be considered
a disability in the sense of the act and of the CRPD.

In Romania, the national equality body published
a decision in the case of R. S. I. v. S. C. CDI Oilfield
Service SRL and S. C. Adecco Resurse Umane SRL.4°
The claimant was a mechanic with a hearing disability
dismissed for failing an evaluation test carried out by
a human resources company hired by his employer.
The claimant complained that his employer did not
inform the human resources company about his hearing
impairment and that, since he was not informed about
the test, he did not ask for an interpreter. The equality
body established direct discrimination on the grounds
of disability with regards to dismissal, as the employer
did not accommodate the first evaluation test to the
disability of the complainant.

5.3 Discrimination hinders
full participation in
society

Discrimination often results in exclusion from active
participation in many areas of life, erecting barriers that
prevent many people from participating in society on
an equal and non-discriminatory footing. This hap-
pens to ethnic, religious, national or sexual minorities
or migrants, for instance, in the areas of healthcare,
education, employment and housing, as FRA evi-
dence consistently shows.#'

Examples include transgender persons in some
EU Member States, who often have to meet a complex
and lengthy set of legally prescribed criteria before
gender markers in official documents can be changed,
as FRA has documented.+? Such criteria include proof of
amedical or psychological diagnosis of transsexuality or
gender dysphoria/transgenderism. Without such docu-
mentation, transgender persons may face difficulties
when they want to participate in simple daily activities
that require identity documents.
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Other barriers to participation stem from stigmati-
sation and negative stereotyping, leading to fear of
verbal or physical attack. Nearly half of all respond-

through which the voices of persons with disabilities
can reach decision makers all serve to create obsta-
cles to participation.#

ents in the EU LGBT survey considered offensive
language about LGBT people by politicians to be
fairly or very widespread in the country where they
live.#s Similarly, FRA's survey of Jewish persons in
the EU shows that, on average, more than half the
respondents consider antisemitic comments made in
the media and by politicians to be a problem in the
country where they live.44

The survey data also show that many people avoid
certain events, places or locations in their local area
or neighbourhood because they fear being harassed
or attacked. Nearly half of Jewish respondents who
have been a victim of an antisemitic incident in the
past 12 months say they avoid certain places because
they do not feel safe there as a Jew. Similarly, half the
LGBT survey respondents said they avoid certain places
or locations for fear of assault, threat or harassment
because they are LGBT.

“Systematic barriers such as negative cultural attitudes,
insufficient capacity-building for potential candidates and
limited financial resources impede women’s equal
participation in public life.”

United Nations, Committee on the Elimination of Discrimination Against
Women (2013), Concluding observations on the seventh periodic report of
Greece adopted by the Committee at its fifty fourth session, 11 February-

1March 2013, paragraph 24, available at: www2.ohchr.org/english/bodies/
cedaw/docs/co/CEDAW.C.GRC.CO.7.doc

Promising practices

Addressing the under-representation
of women in decision-making posts

Acknowledging the under-representation of
women in decision-making posts, an Italian pro-
ject aims to increase knowledge and understand-
ing of the gender dimension in business leader-
ship and economic growth. The two-year project,
run by the Department for Equal Opportunities at
the Italian Ministry of Labour and Social Affairs
(Ministero del Lavoro e delle Politiche Sociali) and
Bocconi University, will examine the gender bal-
ance on the boards of directors and audit commit-
tees of publicly owned Italian companies.

The project, which is supported by the European
Commission, will further analyse the consequenc-
es of the presence of women on the board of di-
rectors of public and private companies. Entitled
Women Mean Business and Economic Growth -
Promoting Gender Balance on Company Boards,
the project will suggest ways to increase the
number of women employed in high-level
positions.

The project will also promote the exchange of
good practices and the beneficial effects of fe-

The European Institute for Gender Equality launched
its report on the state of gender equality in the
EU (excluding Croatia) in June. Using the Gender
Equality Index, a statistical tool to measure achieve-
ments in the area of gender equality over time, the key
finding shows that Member States have not managed to
overcome gender gaps. On a scale where 1 stands for
no gender equality and 100 for full equality, EU Member
States scored 54 on average. The EU is still far from
being a gender-equal society.

The biggest gender gap is within the area of power,
where the EU scores a mere 38, the results show. This
means that women are greatly under-represented in
decision-making positions, despite the fact that they
make up nearly half the workforce and account for more
than half of tertiary-level graduates. The second-largest
gap identified is in time spent on unpaid caring and
domestic activities, where the average score is 38.8,
meaning that women spend considerably more time
on such activities than men.4¢

For persons with disabilities, evidence collected by FRA
in 2013 highlights that the lack of accessible information,
the absence of training for public authorities, physical
barriers preventing access to and effective use of build-
ings and services, and the absence of mechanisms

male leadership on economic growth and
business.
For more information, see: www.pariopportunita.gov.it/

index.php/primo-piano/2396-qwomen-mean-business-
and-economic-growthq

The Promociona project aims to increase the
number of women executives in steering com-
mittees and management boards of businesses in
Spain, helping them break through the glass ceil-
ing that women often face at work. To do so,
training and development programmes will focus
on nurturing and retaining female talent within
companies, thereby enabling businesses to re-
cruit and groom women to occupy senior man-
agement jobs. Starting in 2013, the project will run
until the end of 2015, with funding from the Euro-
pean Economic Area Financial Mechanism.

For more information, see: www.eeagrants.spain.msssi.gob.
es/docsRelevantes/pdf/folleto_programa_igualdad.pdf

Persons with disabilities also face legal hurdles that
prevent them from participating in political and social
life. This is particularly the case for those with psycho-
social or intellectual disabilities who have been deprived
of legal capacity, that is the law’s recognition of a per-
son’s right to make decisions for him- or herself. This
happens despite the CRPD Committee’s insistence that
State Parties to the Convention “ensure that persons


http://www2.ohchr.org/english/bodies/cedaw/docs/co/CEDAW.C.GRC.CO.7.doc
http://www2.ohchr.org/english/bodies/cedaw/docs/co/CEDAW.C.GRC.CO.7.doc
http://www.pariopportunita.gov.it/index.php/primo-piano/2396-qwomen-mean-business-and-economic-growthq
http://www.pariopportunita.gov.it/index.php/primo-piano/2396-qwomen-mean-business-and-economic-growthq
http://www.pariopportunita.gov.it/index.php/primo-piano/2396-qwomen-mean-business-and-economic-growthq
http://www.eeagrants.spain.msssi.gob.es/docsRelevantes/pdf/folleto_programa_igualdad.pdf
http://www.eeagrants.spain.msssi.gob.es/docsRelevantes/pdf/folleto_programa_igualdad.pdf

Equality and non-discrimination

Table 5.1: Right to political participation of persons with psychosocial disabilities and persons with intellectual
disabilities, by EU Member State

EU
Member Exclusion Limited participation Full participation
State

AT X
BE X

BG X

cy X

(Z X

DE
DK
EE

< X X X
>

EL
ES X
FI X
FR X

x X X X

HR
HU X

S X
SK X
UK X

Notes: Data as of December, 2013.

An EU Member State can be represented in more than one column, as persons with psychosocial disabilities and persons
with intellectual disabilities may be treated differently according to the national law of the respective Member State, or
because different laws specify different restrictions on the right to political participation.

Source: FRA, 2013

133

ALALLAUAALULAUUAUUL AU A UL AL AR LR AR AN



Fundamental rights: challenges and achievements in 2013

with disabilities, including persons who are currently
under guardianship or trusteeship, can exercise their

the large majority of Member States continue to tie
the right to vote to legal capacity. Half of the EU-28

automatically exclude persons deprived of their
legal capacity from the right to vote (exclusion).
Legislation in several other Member States provides
for a case-by-case assessment of the ability of
a person to vote (limited participation).

right to vote and participate in public life."s

FRA ACTIVITY

Increasing the participation of persons
with disabilities in political and social
life - legal capacity and participation

“It is important to recognise the legal capacity of persons
with disabilities in public and political life. This means that
the person’s decision-making ability cannot be used to
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in elections

In July 2013, FRA published a report that underlines
the gap between the promise of Article 12 of the
CRPD, on equal recognition of persons with disabil-
ities before the law, and the reality that persons
with disabilities currently face in the EU. The re-
port, Legal capacity of persons with mental health
problems and persons with intellectual disabilities,
shows that, in a majority of EU Member States, le-
gal frameworks allow some persons with disabili-
ties to be deprived of their legal capacity in certain
circumstances, despite the shift outlined in the
CRPD from substituted to supported decision mak-
ing. These national legal frameworks are, howev-
er, undergoing a transformation, as legal capacity
is reframed in terms of the support that persons
with disabilities may need to make decisions.

To support reform processes at the national level,
FRA brought together legal experts from govern-
ment ministries across the EU Member States
in October to discuss how to give supported deci-
sion making a clear and effective legislative basis.
The seminar, organised by FRA in partnership with
the Irish Department of Justice and Equality, the
Irish Human Rights Commission and the Irish
Equality Authority, focused on the steps that must
be taken to build a coherent legislative agenda to
move successfully to supported decision making.

FRA’s preliminary findings on the political partici-
pation of persons with disabilities indicate that
many of them confront legal and practical barriers
to exercising the right to vote. This can deprive
them of the opportunity to participate in an es-
sential component of democratic societies. FRA's
work in this area consists of developing indicators
on the political participation of people with disabil-
ities to measure the extent to which they are ena-
bled to participate in political life, particularly
through voting and standing for elections.

For more information, see: FRA (2013), Legal capacity of persons
with intellectual disabilities and persons with mental health
problems, available at: http://fra.europa.eu/en/publication/2013/
legal-capacity-persons-intellectual-disabilities-and-persons-men-
tal-health-problems; and FRA (2013), Political participation of

persons with disabilities, available at: http://fra.europa.eu/en/
project/2013/political-participation-persons-disabilities

Only a minority of EU Member States have lifted all
restrictions on the right to vote of people deprived
of legal capacity. Table 5.1 indicates that laws in

justify any exclusion of persons with disabilities from
exercising their political rights.”

CRPD Committee (2013), Draft General Comment on Article 12 of the
Convention: Equal recognition before the law, 25 November 2013,

paragraph 44, available at: www.ohchr.org/EN/HRBodies/CRPD/Pages/

DGCArticles12And9.aspx

5.4 Member States adopt
measures to counter
discrimination

EU Member States adopted measures in 2013 to enable
them to counter discrimination more effectively.
Poland, for example, adopted a national action plan
for equal treatment covering 2013-2016.4 In the United
Kingdom, the Department for Culture, Media and
Sport and the Government Equalities Office published
a policy on Creating a fairer and more equal society.s°
The policy aims at preventing discrimination, including
discrimination based on age, disability, gender reas-
signment, marriage and civil partnership, pregnancy
and maternity, race, religion or belief, sex and sexual
orientation. Croatias' and Greeces* adopted similar
action plans, with that of Greece covering human
rights globally. Estonias: and Finlands* organised
campaigns promoting diversity and equality. In Spain,s
the Ministry of Health, Social Services and Equality
(Ministerio de Sanidad, Servicios Sociales e Igualdad)
began mapping how discrimination is perceived and
enacted, with a view to enabling the authorities to draft
more effective antidiscrimination policies. In Spain as
well, legislation relating to improving the quality of
education irrespective of a person’s background came
into force in December.s

EU Member States also adopted measures targeting
specific grounds of discrimination in 2013, particu-
larly regarding age, disability, sexual orientation
and gender identity.

5.41  Countering discrimination on
the ground of age

Recognising that all human rights and fundamental
freedoms apply to older persons, the draft recommen-
dation by the Steering Committee for Human Rights of
the Council of Europe on the promotion of the human


http://www.fra.europa.eu/en/project/2013/political-participation-persons-disabilities
http://www.fra.europa.eu/en/project/2013/political-participation-persons-disabilities
http://www.fra.europa.eu/en/project/2013/political-participation-persons-disabilities
http://fra.europa.eu/en/publication/2013/legal-capacity-persons-intellectual-disabilities-and-persons-mental-health-problems
http://fra.europa.eu/en/publication/2013/legal-capacity-persons-intellectual-disabilities-and-persons-mental-health-problems
http://fra.europa.eu/en/publication/2013/legal-capacity-persons-intellectual-disabilities-and-persons-mental-health-problems
http://fra.europa.eu/en/project/2013/political-participation-persons-disabilities
http://fra.europa.eu/en/project/2013/political-participation-persons-disabilities
http://www.ohchr.org/EN/HRBodies/CRPD/Pages/DGCArticles12And9.aspx
http://www.ohchr.org/EN/HRBodies/CRPD/Pages/DGCArticles12And9.aspx

rights of older persons calls for increasing respect for
older persons’ autonomy and legal capacity in daily
life. It also called for promoting the protection of older
persons in societies where ageism is rising or in situa-
tions where they may be vulnerable.s?

Member States adopted measures to encourage
employers to hire young or older people to counter
high youth unemployment rates and discrimination
on the ground of age. In the Czech Republic, the
national action plan supporting positive ageing for the
period 2013-2017,58 prepared by the Ministry of Labour
and Social Affairs, envisages the implementation of
tools to support older workers. It introduces concepts
of age management and increases the employment of
older workers by creating job-share positions between
older and younger workers.

Promising practice

Providing the police with guidance on
antidiscrimination

The National Union of Local Police Chiefs (Unién
Nacional de Jefes y Directivos de Policia Local)
and several NGOs working with migrants, Roma,
LGBT people and those with intellectual disabili-
ties in Spain published an antidiscrimination and
equality quide for the police. The guide addresses
discrimination on specific grounds, multiple dis-
crimination and hate crime. It also explains where
discrimination usually takes place, while provid-
ing statistical and sociological data on popula-
tions vulnerable to discrimination. The guide fur-
ther describes specific cases of discrimination
involving the police in Spain and provides infor-
mation on the legal framework on non-discrimi-
nation at the international, European and
national levels.

The aim of the guide is to raise awareness among
the police by providing examples of good practic-
es in the areas of police adjustment to diversity;
countering hate crimes; participation of a diverse
society in public security policies; and avoidance
of ethnic profiling.

For more information, see: Spain, Programa de colaboracion de
la Open Society Foundations con la Plataforma por la Gestién
policial de la Diversidad (2013), Guia para la Gestion Policial de
la Diversidad, available at: http://gestionpolicialdiversidad.org/
PDFactividades/quia_gestion_policial_diversidad.pdf

Bulgaria introduced subsidies for hiring those under
29 years of age.> In Denmark, the government adopted
similar measures, setting up programmes aimed
at integrating young people into the job market.¢°
Finland launched the Youth Guarantee programme to
ensure young people’s access to education, training
and employment and to prevent them from being
excluded from society.'

Equality and non-discrimination

The ‘generation contract’ in France guarantees that
companies with fewer than 300 employees receive
financial support when they recruit persons under 26
or workers with disabilities under 30 or keep in a post
employees over 57 years of age.s In Spain, the gov-
ernment introduced a requirement for profit-making
enterprises with more than 100 staff members to pay
compensation to the state’s social benefits scheme if
they collectively dismiss workers over 50 years of age.S

Belgium and Germany built upon 2012 campaigns as part
of the European Year for Active Ageing and Solidarity
between Generations, adopting measures to ensure the
non-discriminatory treatment of young and older people
in employment. Measures included awareness-raising
campaigns, such as the Belgian Fifty-plus employees
are a plus for every company.s4 The German Perspektive
5oplus® campaign aimed at raising awareness of demo-
graphic issues, activating older long-term unemployed
people and integrating them into the job market.

Finally, the European Commission closed the
infringement procedure on the forced retirement of
judges in Hungary, which had lowered their mandatory
retirement age from 70 to 62.¢¢ Hungary amended the
relevant legal act.

5.4.2 Countering discrimination on
the ground of disability

EU Member States continued to bring their legislation
and policy frameworks in line with their legal obli-
gations under the CRPD. New legislation was either
adopted or presented in draft in Austria,*” Belgium,%¢
Estonia,®® Hungary, Italy, Latvia,’> the Netherlands,’s
Portugal’ and the United Kingdom.”s

Croatia,’s the Czech Republic,”” Hungary’® and Latvia”
adopted reforms to remove or reduce restrictions for
persons with psychosocial or intellectual disabilities
who have been deprived of legal capacity. In the
Czech Republic, the Civil Code that came into force on
1January 2014 stipulates that a person’s legal capacity
may be partially limited, with courts deciding the scope
of the legal capacity limitation, including whether or not
the individual retains the right to vote.®°

Amendments to the Latvian Civil Law in force since
1January 2013 envisage that “the person shall not be
deprived of personal non-material rights”, including
the right to vote.®” Moreover, a draft Assisted
Decision-Making Bill setting out a legal framework
for supported decision-making was presented

» in Ireland (see Chapter 10 on EU Member States

and international obligations).®

Hungary initiated reforms linked to the Concluding
observations of the CRPD Committee.®3 The committee
expressed concern that the definition of disability in the
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Disability Act®4 excludes persons with psychosocial dis-
abilities. Hungary subsequently amended the Disability
Act, which as of 1]January 2014 covers persons with
psychosocial disabilities.®s In addition, the committee
specifically called upon Hungary to “re-examine the
allocation of funds, including regional funds obtained
from the European Union”, to ensure that they are in
full compliance with Article 19 of the CRPD.¢ This has
ramifications for the use of the new Structural Funds
to support the transition from institutional to commu-
nity-based care, particularly in the light of the newly
adopted ex ante conditionalities (for more on ex ante
conditionalities, see Section 5.5).

Promising practice

Involving NGOs in improving
accessibility of buildings for persons
with disabilities

In the Croatian city of Vinkovci, the Committee for
the Technical Examination of Buildings includes
a member representing Bubamara, an NGO that
works to protect persons with disabilities. The
committee runs fieldwork tests of the accessibil-
ity of new buildings, a prerequisite for these to
gain use permits. The test results feed back into
the engineering works, allowing the removal of
any obstacles encountered and preventing these
in future construction projects. The committee
also raises awareness within the construction in-
dustry of how to ensure that buildings are acces-
sible for all. Several Croatian cities have now in-
cluded NGO representatives on their technical
building committees, a practice recommended by
the Persons with Disabilities Ombudsman.

For more information, see: www.bubamara.hr/ and www.
bd.undp.org/content/croatia/hr/home/presscenter/articles/

2013/10/15/0s0be-s-invaliditetom-i-lokalna-uprava-o-ne-
pristupa-nosti-objekata/

Cyprus,®” Denmark,®® Italy,®® Latvia*° Lithuania,"
Slovakia®2 and the United Kingdom? introduced action
plans in the area of disability. The Italian Ministry of
Labour and Social Policy, for example, approved in
February the country’s first National Action Programme
for the promotion of the rights and integration of people
with disabilities.>* The plan identifies seven priority
areas for the implementation of the CRPD and defines
concrete measures to be implemented by national,
regional and local authorities.

Other initiatives to enhance the participation of persons
with disabilities focused on the accessibility of public
buildings and information, as well as on assistance
during the voting process. France, for example, requires
an assessment of the accessibility of state and munic-
ipal buildings for persons with disabilities, following an
interdepartmental circular sent out in January.®s As of

2013, the Austrian Federal Parliament has a tool that
reads its website’s contents aloud.»¢

To help guarantee the secrecy of the ballot for persons
with disabilities who require assistance to vote, the
Swedish Parliamentary Electoral Committee proposed
introducing a new provision to the Election Act that
would include an explicit duty of confidentiality for
individuals who assist voters.?” In the United Kingdom,
the parliamentary outreach service in conjunction with
a not-for-profit organisation launched a campaign, Love
Your Vote, to explain to persons with intellectual disabili-
ties the parliamentary process, the electoral system, the
voting process and how to lobby local representatives.

The Employment Equality Directive incorporates the
duty of ‘reasonable accommodation’ for persons with
disabilities. This is the employer’s duty to take appro-
priate measures, where needed, to enable a person
with a disability to have access to, participate in, or
advance in employment, or to undergo training, unless
such measures would impose a disproportionate burden
on the employer.s®

Croatian lawmakers amended the new Act on
Professional Rehabilitation and Employment of
Persons with Disabilities. Reasonable accommoda-
tion at the workplace is newly defined as “neces-
sary and adequate accommodation and adjustments,
which are not disproportionate or inadequate, so as
to ensure the employment and work of persons with
disabilities on an equal basis to others in each individual
case, where necessary”.s?

In some countries, measures of reasonable
accommodation have been applied to fields other
than employment, such as education. In Bulgaria,
for instance, the national programme for accessible
schooling Creating an accessible architectural environ-
ment 2013 aims to create a supportive environment for
400 children with intellectual disabilities who have been
living in institutions that are now scheduled for closure.
It also aims to give them easier access to 64 pilot kinder-
gartens and elementary schools near their new accom-
modation, which consists of small, family-type centres
and sheltered housing. This also relates to the inclusive
education programme, under which 1,331 pupils with
special educational needs received support to study in
84 pilot secondary schools.™°

The Flemish Government in Belgium approved
a proposal for a decree on measures for students with
specific education needs, which it submitted to the
Flemish Parliament in November 2013."" The proposal
provides that children who are able to continue in reqular
education with the help of reasonable adjustments have
the right to enrol or remain enrolled in reqular schools.
Those who are not able to follow regular education,
because of what is required to obtain a degree, or for


http://www.bubamara.hr/
http://www.bd.undp.org/content/croatia/hr/home/presscenter/articles/2013/10/15/osobe-s-invaliditetom-i-lokalna-uprava-o-ne-pristupa-nosti-objekata/
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http://www.bd.undp.org/content/croatia/hr/home/presscenter/articles/2013/10/15/osobe-s-invaliditetom-i-lokalna-uprava-o-ne-pristupa-nosti-objekata/
http://www.bd.undp.org/content/croatia/hr/home/presscenter/articles/2013/10/15/osobe-s-invaliditetom-i-lokalna-uprava-o-ne-pristupa-nosti-objekata/

whom the adjustments to attend regular school would
be unreasonable, have access to special education.™?

5.43 Countering discrimination
on the grounds of sexual
orientation and gender identity

Several EU Member States addressed the legal situation
of LBGT persons in 2013. Malta, for example, removed
from its Civil Code obstacles relating to the civil status of
persons who change their assigned sex.’s Poland began
parliamentary discussions on adopting a formal proce-
dure of gender recognition.”* In Ireland, the Department
of Social Protection proposed a Gender Recognition Bill
to recognise legally the acquired gender of transgender
persons for all purposes, including dealings with the
state, public bodies and civil and commercial entities."s

Latvia adopted new Regulations on Civil Status,
allowing, among other amendments, for legal change
of gender.*¢ According to the new law, the registry
record shall be supplemented if the person has under-
gone partial or complete gender reassignment and the
persons’ gender record shall be changed according to
the certificate issued by the healthcare institution or
healthcare practitioner, which confirms the change
of the gender.

Similarly, Lithuania simplified the procedure of legal
gender recognition by obliging registry offices to
change identity documents upon the submission of
medical proof of gender-reassignment surgery.”’ The
Lithuanian Gay League points out, however, thatin 2013
a proposal was put forward envisaging fines for those
organising protests that would seemingly contradict
“constitutional moral values and Constitution estab-
lished principles of family”. If adopted, the proposal
would apply to situations where LGBT persons would
be seen to contradict the “morality of society.”

The Senate in the Netherlands voted in favour of
a law enabling transgender persons to change their
legal sex without requirements such as sterilisation
or genital surgery.™?

Civil society organisations acknowledged the limited
progress made with regard to the legal recognition of
a trans person’s gender in some EU Member States.
Still, they remained critical of legislative proposals that
would necessitate sterilisation, divorcing or compul-
sory medical treatment.°

In Belgium, Denmark, Finland™3 and France,™ national
equality bodies and expert working groups focused on
legislation concerning LBGT persons. The attention here
is on gender recognition in civil matters, conditions
for gender reassignment and developing proposals
for legal reforms to better accommodate the needs of

Equality and non-discrimination

LBGT persons. In Cyprus, the Ministry of Justice and Public
Order not only submitted legislation penalising discrimi-
nation on the grounds of race, colour, religion, national
or ethnic origin; it also submitted a bill amending the
Criminal Code to the Parliament. The bill would penalise
the public incitement of discriminatory acts or acts of
hatred or violence against persons because of their
sexual orientation or gender identity."s

Action plans and policy measures on countering dis-
crimination grounded on sexual orientation and gender
identity were also introduced or updated in Belgium,
the Netherlands™ and Portugal."

5.5 EU deploys EU structural
funds in countering
discrimination

The legislative package for the European Union
Structural Funds for the period 20142020 was adopted
in December 2013." These funds, totalling €325 billion,
are the EU’s principal investment tool for delivering
Europe 2020 goals, including the reduction of social
exclusion and creating economic growth and jobs.™

The regulations governing several specific funds
make specific reference to furthering equality and
non-discrimination. For the first time, the European
Social Fund (ESF), which accounts for 23 % of the total
Structural Funds budget, will include a specific focus on
fighting discrimination on the grounds of sex, racial or
ethnic origin, religion or belief, disability, age or sexual
orientation, or those covered by Article 10 of the Treaty
on the Functioning of the European Union, in addition
to promoting employment and inclusion.™°

Of the more than €74 billion of ESF funds to be
distributed over the seven-year financing period, at
least 20 % will be allocated to social inclusion and
€3 billion to the Youth Employment Initiative in regions
with youth unemployment rates exceeding 25 %.™'

Particularly important to the area of equality and
non-discrimination is the inclusion of the requirement
for EU Member States to show that they have the rel-
evant legal and policy instruments and measures in
place before they can apply for funding, including on
antidiscrimination, gender and disability. The move
to require such ‘ex ante conditionalities’ in these
three areas reverses a previous Council of the European
Union decision removing them.22

Before funds can be allocated, the European Commission
must assess that a number of criteria attached to each
conditionality have been fulfilled. Regarding antidis-
crimination, for example, EU Member States must meet
certain criteria, including arranging that the bodies
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that promote equal treatment shall be involved in pro-
gramme preparation and implementation.’?s Particularly
important in the context of disability, children and
older people are the criteria for fulfilment attached to
the objective of promoting social inclusion, combating
poverty and any discrimination, which include “meas-
ures for the shift from institutional to community based
care”. Table 5.2 presents a summary of the relevant

ex ante conditionalities.

“The implementation of the priorities financed by the ESF

should contribute to countering discrimination based on

sex, racial or ethnic origin, religion or belief, disability, age
or sexual orientation by paying particular attention to those

facing multiple discriminations; discrimination on the

grounds of sex should be interpreted in a broad sense so as

to cover other gender-related aspects in line with the

jurisprudence of the Court of Justice of the European Union.

The ESF should support the fulfilment of the obligation
under the UN [CRPD] with regard inter alia to education,
work and employment and accessibility. The ESF should
also promote the transition from institutional to
community-based care. The ESF should not support any
action that contributes to segregation or to social
exclusion.”

European Parliament (2013), Resolution of 20 November 2013 on the

proposal for a requlation of the European Parliament and of the Council on

the European Social Fund and repealing Regulation (EC) No 1081/2006,
P7_TA(2013)0483, Strasbourg, 20 November 2013.

In addition, the Rights, Equality and Citizenship
Programme was adopted in December for the
period 2014-2020.24 The programme will contribute
to fighting discrimination on all the grounds listed in
Article 21 of the Charter of Fundamental Rights, namely
sex, race, colour, ethnic or social origin, genetic features,
language, religion or belief, political or any other opinion,
membership of a national minority, property, birth, dis-
ability, age or sexual orientation. The funds available
amount to €439,473,000, merging three programmes:
Fundamental Rights and EU Citizenship; Daphne IlI;*2¢
and two chapters of the Progress programme.

Table 5.2:  Common provisions on European funds: selected general and thematic ex ante conditionalities

Area

Antidiscrimination

Gender

Ex ante conditionality

Administrative capacity to implement and apply EU antidiscrimination law and
policy in the field of European Structural and Investment (ESI) funds

Administrative capacity to implement and apply EU gender equality law and
policy in the field of ESI funds

Administrative capacity to implement and apply the United Nations Convention

Disability

on the Rights of Persons with Disabilities in the field of ESI funds in accordance

with Council Decision 2010/48/EC

Thematic objective

Promoting social inclusion,
countering poverty and any
discrimination

Promoting sustainable and
quality employment and
supporting labour mobility
ESF: Active and healthy ageing

Ex ante conditionality

The existence and implementation of a national strategic policy framework for
poverty reduction aiming at the active inclusion of persons excluded from the
labour market in the light of the employment guidelines

Active ageing policies designed in the light of the employment guidelines

Source: Regulation (EU) No. 1303/2013 of the European Parliament and of the Council of 17 December 2013 laying down common
provisions on the European Regional Development Fund, the European Social Fund, the Cohesion Fund, the European
Agricultural Fund for Rural Development and the European Maritime and Fisheries Fund covered by the Common Strategic
Framework and laying down general provisions on the European Regional Development Fund, the European Social Fund
and the Cohesion Fund and repealing Council Regulation (EC) No. 1083/2006, Of L 347, 20/12/2013, pp. 320-469, Article 19

and Annex XI|


http://www.europarl.europa.eu/charter/default_en.htm

Outlook

The European Commission’s report on theimplementation
of the Employment Equality Directive and the Racial
Equality Directive will give new impetus to EU Member
States to ensure that they offer adequate protection
against discrimination and unequal treatment. This
could lead to a revision of national policies and instru-
ments pertaining to equality and non-discrimination.

The impact of the economic crisis will continue to affect
the ability of persons in vulnerable situations to partici-
pate fully in social life in 3 number of Member States.
The reformed cohesion policy will make available up
to €351.8 billion for delivering on Europe 2020 goals,
which include reducing poverty and social exclusion.

Equality and non-discrimination

However, the ability of all those living in the EU to par-
ticipate fully and equally is also likely to be affected
by the pace of progress on key legislative and policy
developments, such as the Horizontal Directive and
the Accessibility Act.

After meeting for the first time in 2013, the EU-level CRPD
monitoring framework set up under the Convention’s
Article 33 (2) will build up its activities in 2014. In par-
ticular, it will prepare a work programme and take
steps to ensure public access to key documents and
information about the work of the framework, which
is composed of the European Parliament, the European
Commission, the European Ombudsman, FRA and the
European Disability Forum representing civil society.
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